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District Attorney : A
Dallas, Texas Re: Authority of the commis-

sioners?! court to con-
solidate the voting in
two or more adjacent
- precincts to a single
Dear Sir: pclling place.

You have asked for an opinion of this office
on the authority of the Commissioners! Court of Dallas
County to consolidate the voting in two or more adja-
cent election precincts so that only one polling place
will be maintained for the several precincts. You have
pointed out that the commlssionexrs®! court has adopted

- voting machines for use in Dallas County, and you state
that the county does not have a sufficient nuwber of
machines to enable the election officials to maintain
machines in each of the election precincts of the county.
Instead of using paper ballots in some of the precincts
(as would be permissible under Section 79 of the Elec-
tion Code), the commissioners! court is considering ths
feasibility and legality of consolidating the voting for
saveral precincts at one place. You havs been advised
that "from a mechanical standpoint such consolidation
may be had without confusion as to the resuls even
though precinct offices in the precincts usirg the same
machine may be involved."

Section 12 of the Election Code (V.A.T.S. Elec~
tion Code; Art. 2.04) provides that the commissioners®
court may divide the county into convenient election pre-

"einets at each July or August term of the court. Section
5 of Section 79 (V.A.T.S. Election Code, Art. 7.1lh),
whigh governs in counties where voting machines are used,
reads:

. ". ¢« . The Commissicners Court of any
county in the State of Texas, which has adopted
voting machines for that county or any portion
thereof may, 1f they deem it proper, at _each
August term of court, divide their respective.
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counties, and counties attached thereto
for judicial pur oses, into convenient
election precinets, containing any num-
ber of qualified eiectors each of which
precincts shall be differently numbered
and described by natural, or artificial
boundaries or Ssurvey lines by an order

. to be enterad ‘upeén the ninutes of. the
court. They shall immediately thsreaf—
ter publish such order in some newspaper
in the county for three (3) consecutive
weeks, « « « The Commissioners Court
shall cause to be made out and delivered
to the County Tax Assessor and Collector,
before the first day of each September,
a certified copy of such last orders for
the year following. . . ." (Emphasis
fadded throughout.) o

21# s.w.zd lr?3 (Tex.
Civ. App. 19h ¢ it was'h %hat the commissioners!
court could not change election precinct houndaries
at any time other than that specified in the statute.
_As to the court!s being able to change the elaction
precinct boundaries during 1952 with a view to having
the new precincts observed in the second primary or
the general election this’ year we are of the opinion
that this cannot be done. We 4o mot think the new
order could possibly be observed befora completion of
the publication requirements; and upon consideration
'0of other relevant provisians, it is our opinion that
~changes in election precincts are not to be observed
in the actual conduct of elections until the following
year. We think it 1s obvious from the last provision
of Section 79 quoted above (which is similar to a pro-
vision in Section 12 also) and from the various provi-
-sions8 relating to the preparation and procurement of
lists of qualified voters for each election precinct
. that the Legislature c¢ould not have intended that the
newly designated -precincts should be observed prior to
the time when new 1ists of voters would be prapared.

" See Ei,égn_!a_ﬂﬂllhza

Section 14 of the Election Code provides that
"all voters shall vote in the election pracinct in .
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wnich they resideo"l This requirement is made appli-
cable to voting in counties using voting machines by
the provision in Section 23 of Section 79 which states
that “the provisions of all othep laws rqlating to the
conduct’ of elections or primary élaectiong shall so far
ag practicable, apply to the conduct of elections and
primary elections where voting machines -are used, uf-
less herein otherwise provided." - Furthermore, refer-
ences throughout Section 79 make it clear that the Leg-
islature intended for a polling place to be maintained
in each election precinct. Differences in the number
of electors which may be accommodated at polling places
using voting machines over those which may be accommo-
dated at voting places using paper ballots are taken
into account in the provision of Section 79 which al-
dows the commissioners' court to include "any number of
electors® in an election precinct in ccunties where vot-
ing machines are used. .

- The decisions have held that a vote cast by
an elector in an election precinct other than the pre-
c¢inct of his residence is invalid, where a polling place
was maintained in the precinct of his residence. Ses,
e;ﬁé Spragging ve Smith, 214 S.W.2d 815 (Tex. Civ. App.
1 30 However, such cases do not involve the validity
of ballots cast outside the .election precinet of the
voters® residence where no polling place was opened
within the precinct and where thosé in cherrge of conduct-
ing the election had directed persons to sote at another
polling place. In the latter situation, the ccurts have
held that the election is not automatically rendered
vold or the ballots invalidated by their heing cast ocut-
side the precinct of the voters' residence. g;_fgggg
%2%2%5 33 Tex. Crim, 594, 28 S.Wo 542 (189%%)% 0

15]- Sow; 1089'_1'93:0 Civ, Appa 1912)0 in ﬁtatﬂ
x;zgglﬁ, 191 SeW.2d 756 (Tex. CiV.. App. 194%); the court
saids :

In AGt'y Gen. Op. V-1hkh9 (1952), it was found un-
necessary there to decide whether the liegislature had
- ereated an exception to this requirement with respeet to
absentee voting in county-wide elettions or whether, omn -
the other hand, the Legislature had designated the entire
county as a special eleétion precinct for absentee vot-
irig. However, any possible exception therein created was
brought about by the Legislature itsplf. Nowhere has the
Lagislature authorized the commisgiohers® courts ito
eﬁfaptions to the general requirement sét out in Secfion

a
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". « « In any event; we are of the
opinion that the election cannot be de-
clared void simply because the polling
place was situated outside the territo~
rial boundaries of the area sought to bhe

,8

- In Hg;gzgiz‘_gunn 218 5.W.2d 235 (Tex. Civ.
App. 1949), a school bond election had been conducted
at only one polling place, although the school district
embraced several election precincts, in which polling .
places were maintained in general and primary elections.
It was shown that at a number of previous school elecg~
tions only this one voting place had been used. The
appellants contended that the election was void under a
provision in Article 2955a, V.C.S« (now S8ection 35 of
the Election Code) similar to that in Section 14, In
affirming the trial court!s jJjudgment, the Court of Civil
Appeals stated:

"jt 1s well established by many de-
cisions of the courts of this state that
failures and irregularities in the ob-

. servance of provisions of the statutes con-
carning such matters ag this will not in-
validate an election unless they have af-
fected or changed the result from that
which the returns show it to have been."

In all these cases, which arose after the elec-
tion had already been concluded, the courts, recognized
that the failure to observe the requirement for voting
within the precinct was an irregularity. They also recog-
nized that facts might have existed which would have ren-
dered the election void--for example, if 1t had been found
that a substantial number of voters had been prevented
from voting as a result of the locatlion“because of dis-
tance, lack of notice, or other reason. .

It would be impossible for a court. to say, in
advance of the election and without knowledge of ali the
facts which might develop in connection with the conduct
of the election, that a failure to observe this reguire-
- ment would not render the election invalid. Under these
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circumstances, this office is certainly not in a posi-
tion to say that the commissichers' court may now dis-
regard the provigions relating to formation of election
precincts and designatioh of poljing places within sach
precincet without jeopardizing the validity of the eles-
tion. Therefore, we must advise you that the commis-
siopners! court has no authority to erder a consolidation
- of voting in two or more adjacent eleoction precincts go
as to disgcnse with the requirement for mainta a
polling place within the territorial limits of each sep-
arate precinct, and in our opinlon the commissioners®
court should not take such action.

SUMMARY, -

" The election laws of Texas require that
a polling place be maintained in each election
precinct. 7The commissioners® court does not
have authority to consolidate the voting in
two or more adjacent precinets to a single:
poiling place. . _ : ’

APPROVED: E Yours very truly.
Jo Co Davisy, JTs PRICE DANIEL
County Arfairs Division Attorney General
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